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EDITORIAL NOTES. 

The term of office of Vice-Chancellor Pitney does not expire until 
1910. Many members of the Bar of the State have hoped that the 
jearned jurist would continue to occupy the seat which he has adorned 
with so much learning and assiduity until the expiration of his term, 
but it is stated that he expects to resign in the Spring and retire to 
private life. Flow much is due to the knowledge of this fact, and how 
much to the fact that on January 19th he will have reached the 
honorable age of four-score years, we do not know, but on the date 
named a dinner is to be given to celebrate his eightieth birthday at 
the Waldorf-Astoria in New York City. That the Bench and Bar of 
the State will be well represented at this function goes without saying. 
Doubtless at this dinner very proper tributes will be rendered to a 
jurist who has shed lustre upon the profession of the law, and whose 
name will go down to posterity as one of the most vigorous, lucid, 
laborious and honest members of the Bench of the many of which 
New Jersey has a right to be proud. We well remember when Mr. 
Pitney was a candidate for the Supreme court bench in New Jersey 
for the district which included his home circuit. Perhaps we are not 
using the word “candidate” correctly, because it may have been that 
his friends were more anxious for his elevation than he was himself. 
However, he was proposed against a judge who was in no respects 
his equal in ability, and he did not receive the appointment. It was 
then considered by the Governor——so it was stated—that his “brusque- 
ness of temperament,” which was another way of expressing the fact 
that he was a man of tremendously strong convictions, who always 
expressed them with the utmost frankness, might stand in the way 
of his becoming a popular judge. This was about the year 1876. He 
was then in his prime at the Bar and his reputation had been made. 
Probably it was fortunate that he was not appointed, because his was 
just the master-mind needed to be brought to bear upon equity ques- 
tions, especially as the number of lawyers in New Jersey calculated 
to make good Chancery judges was and is much more limited than 
the number of such as can grace a seat on the Supreme court bench. 
Mr. Pitney continued the practice of his profession a full dozen years 
after the period alluded to, and then, with his peculiar equipment for 
the treatment of constitutional questions, and with a clear head for 
seeing through the cobwebs of rules and established precedents, and 
for brushing them away almost literally with a wave of the hand, he 
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was selected by Chancellor McGill to fill the office of Vice-Chancellor. 
When next Spring arrives eighteen years will have elapsed since that 
appointment, and they have been with him busy years. The equity 
reports of the State show that he has had a hand in the settlement 
of a large number of new and vexatious questions concerning cor- 
porations, actions and defenses, divorce cases and a host of matters 
which have come up in the equity courts during that period, many 
of which have been novel and of national as well as state interest, 
Especially in the domain of corporation law has he performed incal- 
culable service to the people of the State. In common with others we 
shall regret his retirement to private life. \When he leaves the bench 
there will be a distinct void. The few lawyers of the State who 
seem to make it a business to take up tainted cases and expect to be 
helped through by the courts of the State may welcome judges less 
rigid in principles than Henry C. Pitney, but the vast majority of 
those who have taken their cases before him will regret his retirement. 

(ne of the best traits of Vice-Chancellor litney, that to 
which most criticism has been directed, is, in our judgment, his 
absolute antipathy, one may say hatred, of everything in a lawyer's 
pleading, testimony, or address, that savors of fraud or sham. He 
has never been tolerant to dishonesty, whether in the lawyer or the 
lawyer's client. The matter is well expressed in an editorial in the 
Newark “Evening News,” of recent date, which, coming as it does 
from a lay source, we are glad to quote: “If there is anything which 
Vice-Chancellor Pitney refuses to tolerate it is sham of any kind. 
The lawyer who comes before him with specious pleadings does so 
at his peril, for the Vice-Chancellor, with his rugged honesty, his 
keen sense of justice, his long experience, his hatred of deception of 
every character and his command of vigorous and incisive Engiish, 
scores every such plea mercilessly and in words that are not soon 
forgotten. The utterances of Vice-Chancellor Pitney in the charac- 
terization of arguments that did not meet with his approval are 
among the most pointed and emphatic on record in this State.” This 
is tersely and accurately stated. ‘There have been occasions when a 
fraud or a sham might have been characterized as such with greater 
suavity, but we doubt if the effect would have been the same. The 
present day is one in which too much dishonesty in business is toler- 
ated under the name of “misguided error.” or “casual oversight.” 
Plain speech is good, even for members of the Gar. [t is well to have 
a judge whose position on such matters is perfectly well known. A 
lawyer with a good case need have no fear of an upright and frank 
judge. The example set by the Vice-Chancellor may have been sub- 
ject to criticism, but it is also entitled to praise. 


The fact that the laws of the State are not published, even in an 
abridged form, in the newspapers, is sometimes a source of incon- 
venience and loss on the part of the public for whom they are intended. 
A striking instance of this, although a very small amount was in- 
volved, is to be found in the case of a business firm of West Hoboken 
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who brought suit recently against a customer for the amount of a 
coal bill. When the suit came to be tried before Judge Erwin, of 
the Second District court of Jersey City, the defense was, that the 
plaintiff, which was a company doing business under the name of 
the Consumers’ Coal Co., had failed to file a certificate showing who 
composed the company. The law, which went into effect on July Ist 
last, was unknown to the company, and, therefore, they had not com- 
plied with this provision. The Judge decided that unincorporated 
firms of the character of the plaintiff, which had failed to file certifi- 
cates, could not recover their debts by legal proceedings. The decision 
was to have been expected. Attorneys who have clients doing busi- 
ness under a company name should advise them of the necessity of 
filing a certificate, or becoming incorporated, or doing away with the 
style of firm which has heretofore been so common in this State. 


The removal of the remains of Hon. James Wilson, who was a 
great leader in the Convention which formed the Constitution of the 
United States, and whom Washington made a Justice of the Supreme 
court, gave occasion for some notable tributes in the press to the 
memory of one of the most distinguished citizens in America. Judge 
Wilson, like Chief Justice Marshall, is only beginnng to be honored 
as he deserves. This country has been too busy in continuing its 
development in commercial and industrial ways to take time to stop 
long enough to consider what a great debt we owe to some of the 
intellectual lights who were foremost in the formative years of the 
Republic. Judge Wilson was dead one hundred and eight years 
before attention was called to his obscure grave in Edenton, North 
Carolina, where he died when on a visit in 1798. He was the fore- 
most citizen of Pennsylvania in his day, with the single exception of 
Benjamin Franklin. Like Franklin he was a devoted patriot, but he 
was also a ripe scholar and acute jurist; above all, he was one of the 
most potential and virile of the men who launched the government 
on its new and wonderful career. One may now read his speeches 
in the convention and see clearly laid down all those foundation 
theories of our Federal government which were afterward so ably 
expounded by Marshall and so eloquently discussed by Webster. 
Jefferson once said of one of his addresses that “it combined infor- 
mation, logic and eloquence with resistless effect.” President Roose- 
velt, in his recent address at Harrisburg, lauded the character of 
Wilson as worthy of the regard of future ages. He called him “one 
of Pennsylvania’s greatest sons.” James Bryce, in his “American 
Commonwealth,” deliberately calls him “one of the luminaries of 
the time, to whom subsequent generations of Americans have failed 
to do full justice.” Justice Harlan, of the United States Supreme 
court, said: “Ile was recognized as the most learned member of that 
notable body,” referring to the United States Constitutional Conven- 
tion. Even in his own day we find one of his contemporaries writing 

Thomas Jefferson: “Mr. Wilson exerted himself to the astonish- 
ment of all hearers. The powers of Demosthenes and Cicero seem 
to be united in this able orator.” The time has certainly come now 
for a popular biography of James Wilson, and it should find thousands 
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of readers among the young men of the country. who, like him, have 
the ambition to become more than mere lawyers; who would shape 
the future destinies of this nation, if they could, and who will have 
to do so when circumstances bring them upon the proper stage of 
action. 


When the body of James Wilson was reinterred in Christ Church, 
Philadelphia, there was a notable gathering of some of the leading 
men of the nation. The Chief Justice and Associate Justices of the 
United States Supreme court sat in the pew occupied by Washington 
in the days when Philadelphia was the capital of the new nation. The 
Governor of Pennsylvania; representatives of the Bar and of the 
Universities of the State; representatives of American literature, like 
Dr. S. Weir Mitchell; representatives of Scotch citizenship (Wilson 
was a Scotchman), like Andrew Carnegie; the president of the Amer 
ican Bar Association, the Attorney-General of the United States and 
others of like standing were present at the ceremony. It was a mem- 
orable occasion. The deed was proper and it was well done. It 
was fitting that in 1905 the remains of Admiral Paul Jones should 
have been brought to America for re-interment, and in 1906 that the 
remains of Judge Wilson should have been laid to its final rest in 
the most notable church of the city of his former residence and love. 


We have not observed many comments by the press of the State 
upon the formation in Newark of what has been termed “The People’s 
Lobby of New Jersey.” This is an organization, which, as stated, 
will consist of members of all political parties from all sections of the 
State, the object of which is to “have its representatives present at 
the sessions of the Legislature, whose duty it will be to examine all 
bills offered and to see whether they fairly represent the interests of 
the people, or whether there be attached to them any incidental 
clauses, popularly known as ‘riders’ or ‘jokers, and whether bills be 
conflicting or contradictory, useful or useless, and to make these bills 
known to the members of the Lobby.” Ili this so-called “Lobby” is 
properly officered and attends to its duties in a judicious manner, it 
ought to be of distinct service to the State. \Ve do not know to what 
extent any similar organization in any other state has been organized 
and made operative, but it is certainly in the line of good politics and 
wise reform. Another purpose of the “Lobby” is stated to be “to 
suggest legislation and to secure for the people of the State at large 
ideas which should be embodied in such legislation,” and also “to com 
pile records of officials and to submit them to the people at statec 
times.” The heading of the circular which we have seen is “Eterna! 
vigilance is the price of liberty.” We shall watch the proceedings of 
this “People’s Lobby” with a good deal of interest. 


One of the recently published opinions of Vice-Chancellor Pitney, 
the case of Easton National Bank v. American Brick and Tile Co., the 
syllabus of which is given on another page among the abstracts of 
recent important decisions, concerns the enforcement of stock lia- 
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bility, a subject in which the Vice-Chancellor has taken much interest, 
and in which his judicial constructions have received attention in 
other states. It has become evident, we think, even to outsiders, 
that corporations organized in New Jersey cannot be longer organ- 
ized and continued for the purpose of preying upon the public. Stock 
certificates marked “full paid.” or “issued for property purchased,” 
must be for full value, and when not so issued are “absolutely void 
on grounds of public policy.” 


THE BULWARK OF THE PHOPLD’S LIBERTY. 


|The following address was recently delivered by Mr. Justice Brown, of Pennsylvania, and has re- 
ae much approving comment, though we have not seen the full text of it in any legal periodical. 
—EDITOoR. 


An adopted son of Pennsylvania, who came to her from the 
Green ‘Mountains of New England and left to her as one of her cher- 
ished possessions his fame as the Great Commoner, in making formal 
announcement to her highest court that the great Gibson was dead 
declared: “All should believe that the judiciary is the most important 
department of government, and that great, wise and pure judges are 
the chief bulwark and protection of the lives, liberty and rights of 
the people.” Inspired lips could not have spoken truer words. 

The power of the government, its ultimate power to maintain 
order, to defend property, corporate as well as individual—each en- 
titled to the law’s equal protection—-to guard the lives, the liberty 
and the rights of the people and to promote their welfare, is in the 
judiciary. This power must rest somewhere and it cannot be else- 
where. I[f the judges of the country are pure and fearless, the limi- 
tations placed by the people on the other branches of government 
dare not be transgressed; and the perpetuity of our institutions will 
not be imperilled either by inflamed popular passion or by encroach- 
ments or usurpations, whether attempted by individuals or by classes, 
by corporations or by officials of high or of low degree. [xecutives 
come and go, and Legislatures, national and state, change; but the 
law abides with its unwritten principles for the maintenance of gov- 
ernment and the preservation of society. !ts mouth-piece is the judge. 
In committing to the Legislature of our State the power and authority 
to enact written laws for them the people have declared in their Con- 
stitution that their representatives shall noi enact what they have 
specifically forbidden. Unmindful of the restrictions placed upon 
them, or not correctly understanding them, legislatures have passed 
and executives have approved what the people have forbidden. ‘To the 
judiciary alone can they turn for redress, and, with the keenest sense 
of the responsibility imposed upon them, the judges of our State have 
unfalteringly declared the joint action of Legislature and Executive to 
be void whenever it was in contravention of our Constitution; and 
from such a decree, by which both the other branches of the state gov- 
ernment must abide, there is no appeal. So in national legislation, 
when, under delegated powers committed to the general government, 
Congress attempts to do, even with the approval of the President, what 
the people have not permitted it to do, there is but one power to save 
the country from the consequences of legislative wandering beyond 
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constitutional limits, and that power is the lederal judiciary. It has 
been and must continue to be the bulwark of our liberties if they are 
not to perish. Whether judges are elective or appointive, their trans- 
cendent power ought to be the uppermost thought in the minds of the 
people when electing them and in that of the executive when appoint- 
ing them: and this applies to all judges, of inferior as well as of the 
highest court. Indeed, of more importance to every home and every 
family than the election of legislatures, governors and even Presidents 
is the selection of the district judge, to whom, in the first instance,~is 
committed the law’s protection of life, liberty and property. 

Judicial purity is but weakness without judicial courage. ‘The 
hands of a judge may be as clean as were those of him who judged 
Israel all the days of his life, and who, when he was old and gray- 
headed, called upon the people to witness before the Lord: and his 
anointed if there was any taint upon him; but such hands ,without 
courage are unfit to hold the scales of justice. A judge may be as just 
as Aristides, but he cannot worthily wear the robes of his sacred office 
if he hesitates to fearlessly declare what is the law in the light of his 
conscience, with its accountability only to the Great Judge, to the God 
of all law. At no time in our national history has there been greater 
need of judicial fearlessness. Purity and uprightness are expected in 
every judge, and to each ought to come at all times as an inspiration 
the fearlessness of Marshall when courage was required. Calm amid 
the cry of the multitude for the conviction of Burr on the charge of 
treason and unmindful of the President’s encouragement of this clamor, 
his instructions to the jury were the words of the law as he understood 
it, knowing that under them acquittal would follow. Grand, heroic 
and sublime he stands out on that trial as the very incarnation of the 
upright, just and fearless judge. He was sensible of the great respon- 
sibility upon him; he knew that the instructions he was about to give 
would subject him to severest criticism on all sides, and that he would 
be maligned and misunderstood ; but the fear of such consequences did 
not rest upon him. His own feelings at the time, his own sense of 
duty, can be best portrayed in his own words: “That this court dares 
not usurp power is most true. That this court dares not shrink from 
its duty is not less true. No man is desirous of placing himself in a 
disagreeable situation. No man is desirous of becoming the peculiar 
subject of calumny. No man might he let the bitter cup pass from him 
without self-reproach would drain it to the bottom. But if ke has 
no choice in the case, if there is no alternative presented to him but a 
dereliction of duty or the opprobrium of those who are denominated 
the world, he merits the contempt as well as the indignation of his 
country, who can hesitate which to embrace.” 

The shadow that falls over the lustre of Jefferson's great name 
comes from his public criticism of the Chief Justice and his exhibition 
of resentment against him for having practically directed Burr's ac- 
quittal. No shadow rests upon the name of the great judge, and noth- 
ing in his unparalleled career throws more glory around it than his 
fearlessness in that famous trial. 

The judiciary! May I ask you to hear the words of the beloved 
Chief Justice of our State: “More independent, less direc tly responsible 
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either to the other departments or to the people at large, yet holding 
neither the purse nor the sword, its authority depends wholly upon 
reason. [But how transcendent is its authority; to mark the limits of 
legislative and executive power, to administer the law and give com- 
mands not only to individuals, but to Presidents and to Congresses ; to 
sit in judgment on the proceedings and privileges of sovereign states, 
and to give final form and effect to the great charter of the Union, on 
which the rights, the peace, the harmony, the prosperity, safety and 
honor of the whole country depend.” 


BOARD OF HEALTH OF ELIZABETH ’. DICKSTEIN. 


(N. J. Supreme Court, December, 1906.) 
Sanitary Code—Conviction— Form of Conviction. 

On certiorari. 

Mr. John J. Stamler for the prosecutor. 

Mr. James C. Connolly for the defendant. 

SWAYZE, J.: This case was submitted on brief to Mr. Justice 
l‘ort pursuant to the statute, and the papers have been handed to me. 

‘The reasons assigned for setting aside the convictions of the pros- 
ecutor attack first the reasonableness of section 2 of the sanitary code 
of Elizabeth, which requires plans for plumbing and drainage systems 
to be filed with the board before the construction of the work. This 
is said to be unauthorized by law and unreasonable because it unduly 
restricts the business of plumbing. The proceedings are further ob- 
jected to for the reasons that the conviction does not set forth the nec- 
essary ingredients to constitute the offence, and the evidence on which 
the conviction was had, and because the record was not signed by the 
judge of the District court. 

| think the provision of the sanitary code was expressly authorized 
by section 1 of the supplement of 1888 (G. S. 1642, pl. 39) which au- 
thorizes boards of health, except township boards, to require plans 
of plumbing with necessary drawings or descriptions to be submitted 
to the board for inspection and approval. This provision is a reason- 
able regulation intended to secure to the board knowledge cf the fact 
that the work is being constructed, and to enable it to make a proper 
inspection of the work and to determine whether or not it is sufficient 
to secure a sanitary result. Without the plans it would be quite im- 
possible for the inspector of the board to make a proper examination 
and to determine whether or not the system makes the necessary pro- 
vision for health. It is reasonable to require them to be filed in ad- 
vance of the actual work so that the inspection may take place while 
the work is in progress, and no part of it concealed by the work of 
building. Such a provision is common in sanitary codes and I see no 
objection thereto. 

The case of Morford vy. Asbury Park (32 Vr. 386) is not in point. 
The attempt in that case was to prescribe a certain method of con- 
structing stables and to prescribe it in great detail. It was quite evi- 
dent that the object to be secured might well be reached in other ways, 
and the court properly held that it was an arbitrary act on the part 
of the board of health to prescribe, with such strictness and particu- 
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larity, the manner in which stable floors should be laid. ‘The provision 
in this case is readily complied with and prescribes no unnecessary 
detail. 

The objection to the form of the conviction is untenable. No 
doubt the objection would prevail but for the fact that the statute 
itself (G. S. 1642, pl. 41) prescribes the form of conviction, and this 
form prescribed by the legislature has been carefully followed in the 
present case. It is entirely within the province of the Legislature to 
regulate a matter of practice of that character. ‘The objection that the 
conviction is not signed by the judge of the District court is untrue in 
fact. The brief of counsel for the prosecutor concedes that such a con- 
viction was actually signed by the judge of the District court, and the 
objection raised is that it was not signed on the docket, but this does 
not seem to be required by the statute. 

The proceedings certified must therefore be affirmed, with costs. 





IN Re MANNER’S ESTATE. 


(N. J. Prerogative Court, October, 1906.) 


Appeal—Withdrawal of Cave- the appeal of the proponent had 
ator—-Next of Kin Made Parties. failed to answer the petition of 
—Where a caveator had success- appeal, the court admitted as par- 
fully opposed the probating of a_ ties respondent certain of the next 
will in the Orphans’ court, but on — of kin. 


On appeal from the Ilunterdon county Orphans’ court refusing to 
admit to probate a paper writing purporting to be the will of Elizabeth 
V. Manners. 

('pon the appellant’s applying for an order that the appeal be 
heard ex parte for want of an answer to the petition of appeal, two of 
the next of kin who are non-residents, interposed, and by petition 
prayed for leave to be admitted as parties to the appeal, and for leave 
to answer the petition of appeal; that the caveator, who was their 
cousin and on whom they relied, had neglected to make answer, and 
had practically withdrawn from the contest. 


The ORDINARY so ordered. 


IN Re ESTATE OF WILLIAM H. YOUNG. 


(Warren Co. Orphan's 8 Court, October 17, 1906.) 


Section 104 of the Orphans’ Court act, provides that “Exceptions 
to the claim of a creditor of an insolvent estate shall be filed on or 
before the day specified for presenting the report of claims to the 
court, or within such time as the court on application may allow.” 

In the above estate the day specified for presenting the report of 
claims to the court was March 28, 1905, and the report was made on 
that day. 

On June 1, 1906, application was made to the court for the vaca- 
tion of the decree of insolvency and for the allowance of further time 
within which the administrator should make his report of claims filed 
against the said estate, which was granted, and an order made extend- 
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ing the time to July 6, 1906, and providing that any creditor or other 
person interested might file exceptions to the claim or demand, or any 
part thereof, of any creditor of the estate on or before said 6th day of 
1906. 

Exceptions were filed. A motion was made to set aside the fore- 
going order as improvidently granted. 

Messrs. Dungan & Reger for the motion. 

Mr. James Fisher for the administrator contra. 

SHIPMAN, J.: Denied the last-named motion on the authority 
of King v. Rockhill, 14 Stew., 275, holding that the opening of the de- 
cree of insolvency and allowing further time for the filing of excep- 
tions to claims, was entirely within the discretion of the court, and 
that the lapse of time of over one year between the date of the decree 
of insolvency and the motion to vacate it, constituted no bar to the 
court's discretion. 





IN Re RULE No. 195 IN CHANCERY. 


(N. J. Chancery, December, 1906.) 
Fixing Hearing— Fifteen Days’ Notice. 

GARRISON, V. C.: The question about to be decided has arisen 
in so many different ways that it is thought well to settle it generally 
rather than with reference to the specific facts of any one cause. 

Orders fixing the time and place of hearing are so frequently con- 
sented to by both counsel, or made when both are present, that each 
counsel is misled into believing that the case can be heard upon the 
date fixed without any further notice from one to the other. It, of 
course, can be done if both appear upon the day fixed. But in default 
of the appearance of either party, there must, under the rule, have been 
fifteen days’ notice given by one party to the other before the court can 
hear the cause. 

In every case, therefore, to insure a hearing upon the date fixed, 
the fifteen days’ notice required by this rule must be given. 


RODIJKEIT ». ANDBEWS.’ 


(Supreme Court of Ohio, April 3, 1906.) 

Assignment— Wages to be Earned. 
The plaintiff in error assigned his wages to the defendant in error. 
A copy of the assignment is as follows: “$75.00. Toledo, Ohio, April 
22,1904. To the Paymaster, L.S. & M.S. R. R—Dear Sir: lor value 
received | hereby assign seventy-five 00-100 dollars from the amount 
now due me, or which may hereafter become due me for services ren- 
dered the L. S. & M.S. R. R. or any other railway, firm or person 
wherever | may be employed as switchman, and you are hereby au- 
thorized to pay the above amount to P. L. Andrews, or his order, and 
*NOTE BY EDITOR.—The following decision ia the Ohio Supreme Court in April last, with the 
accompauying note by a member of the Ohio Bar, an’ the subsequent comment by the Editor of the 
“ Central Law Journal " of St. Louis, is of sufficient interest to be fully presented to our readers. We 
do not recall that any case in New Jersey has taken up this subject of the validity of the assignment of 
wages to be earned in the future under an existing employment, but when such a case comes to be 
considered we shall feel interested to see whether our highest court will be willing to fall in with the 


trend of cases in other states, or to approve of the “ old common law landmark,” from which the other 
state courts have certainly departe i. The question opened up is an interesting one. 
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deduct the same in settlement with me. No.———. (Signed) T. 
Rodijkeit.”. In February, 1905, Rodijkeit sued the railroad company 
before a justice of the peace for $51.20 for wages. ‘The railroad com- 
pany filed an affidavit for interpleader, asking that the defendant and 
one Ida E. Chandler be made parties, which was allowed and it 
paid the sum sued for into court. The justice ordered the fund to be 
distributed as follows: (1) The costs: (2) $45.60 to Andrews, and the 
remainder to be held subject to the justice’s order in the case of 
Chandler against said Rodijkeit. Ilda LE. Chandler appealed the case. 
In the Court of Common Pleas, Andrews in his answer averred that 
“on the 22d day of April, 1904, the said plaintiff was in the employ of 
said defendant, the Lake Shore & Michigan Southern Railroad Com- 
pany, and so remained in the employ of said defendant continually up 
to the 25th day of January, 1905: that on the 22d day of April, 1904, 
said plaintiff, for a valuable consideration, assigned to defendant, P. L. 
Andrews, out of the wages then due or to become due him from said 
defendant company, the sum of $75, and that there is now due this 
answering defendant on said assignment, a copy of which is hereto 
attached and marked ‘Exhibit A’ and made a part thereof, the sum of 
$45.60." A general demurrer to this answer, after it had been amended 
by setting forth in full the assignment, was sustained and the answer 
dismissed at the cost of Andrews. In the Circuit court the judgment 
was reversed and the case remanded, with instructions to overrule the 
demurrer and for further proceedings according to law. Error is 
prosecuted to this court to reverse the judgment of the Circuit court 
and to affirm that of the Court of Common Pleas. 

SUMMERS, J. (after stating the facts): Two of the questions 
argued by plaintiff in error, namely, that the assignment, not having 
been accepted by the debtor, was not effective against the attaching 
creditor, Ida E. Chandler, and that the assignment, being of a part 
only of a chose in action, is not enforceable against the debtor, are not 
presented by the record; the first because Ida [. Chandler is not a 
party to the proceeding in error, and the second because the railroad 
company did not refuse payment. The question presented is the right 
of a person in the employ of another, in the absence of a contract for a 
definite time of employment, to assign future earnings from such em- 
ployment. It is well settled that a mere expectancy or possibility is 
not assignable at law, consequently wages to be earned in the future, 
not under an existing engagement but under engagements subse- 
quently to be made, are not assignable. If there is an existing em- 
ployment, under which it may reasonably be expected that the wages 
assigned will be earned, then the possibility is coupled with aii interest 
and the wages may be assigned. Mallin v. Wenham, 209 Ill. 252, 70 
N. Ek. Rep. 564, 65 L. R. A. 602, 101 Am. St. Rep. 233: Meteaii v. Kin- 
caid, 87 lowa, 443, 54 N. W. Rep. 867, 43 Am. St. Rep. 391; Peterson v. 
dall, 121 lowa, 544,97 N. W. Rep. 79: Bell v. Mulholland, 90 Mo. App. 
612; Manly v. Bitzer, 91 Ky. 596, 16 S. W. Rep. 464, 34 Am. St. Rep. 
242; Schilling v. Mullen, 55 Minn. 122, 56 N. W. Rep. 586, 43 Am. St. 
Rep. 475; Augur v. N. Y. B. & P. Co., 39 Conn. 536; Garland v. Har- 
rington, 51 N. 11. 409; Mulhall v. Quinn, 1 Gray (Mass.), 105, 61 Am. 
Dec. 414; Hartey v. Tapley, 2 Gray ( Mass.), 565: Brackett v. Blake, 7 
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Metc. (Mass.), 335, 41 Am. Dec. 442; Low v. Pew, 108 Mass. 347, 11 
Am. Rep. 357; Lightbody v. Smith, 125 Mass. 51; O'Keefe v. Allen, 20 
R. 1. 414, 39 Atl. Rep. 752, 78 Am. St. Rep. 884; Dolan v. Hughes, 20 
R. 1. 513, 40 Atl. Rep. 344, 40 L. R. A. 735; Thayer v. Kelley, 28 Vt. 19, 
65 Am. Dec. 220. 

Some of the early cases were to the effect that the engagement 
must be for a time covering the wages assigned. Mulhall v. Quinn, 1 
Gray (Mass.), 105, 61 Am. Dec. 414; Hartey v. Tapley, 2 Gray ( Mass.), 
565; Taylor v. Lynch, 5 Gray (Mass.), 49; Lannan v. Smith, 7 Gray 
(Mass.), 150. And later cases held that the assignment was valid 
although the engagement was subject to be terminated at any time. 
But in Kane v. Clough, 36 Mich. 436, 24 Am. Rep. 599, Cooley, C. J., 
states that he is unable to distinguish a case of existing employment 
merely, where there is no contract for a definite time, but only an em- 
ployment, and an expectation of continuous work, from a case of an 
existing contract for affixed time but subject to the right to discharge 
at will, and, accordingly, it is there ruled that an assignment of wages 
to be earned in the future under an existing employment is valid. “An 
assignment of wages to be earned in the future under an existing 
employment, even though the employment is for an indefinite time, is 
not against public policy, and is valid if made for a valuable consider- 
ation and untainted with fraud.” Mallin v. Wenham, 209 III. 252, 70 
N. E. Rep. 564, 65 L. R. A. 602, 101 Am. St. Rep. 233. “An assign- 
ment of wages yet to be earned is good as against the claims of attach- 
ing creditors, if accepted, and if, at the time it is made, there is an ex- 
isting engagement or employment by virtue of which wages are being, 
and in the future may reasonably be expected to be earned, even 
though there is no contract or fixed time of employment.” Metcalf v. 
Kincaid, 87 lowa, 443, 54 N. W. Rep. 867, 43 Am. St. Rep. 391. “An 
assignment of wages to be earned, made in good faith and for a valu- 
able consideration, is valid. And it makes no difference that the work 
is being done without a special contract as to it but only upon an un- 
derstanding that the employee should continue in the service of the 
employer as before, at the usual wages and in the ordinary course of 
employment.” Augur v. N. Y. B. & P. Co., 39 Conn. 536. “The fact 
that a contract of employment is silent as to the time of its termina- 
tion, does not affect the right of the employee to assign his wages aris- 
ing under the contract. If the hiring be by the day it is not neces- 
sarily for a single day, but is a continuous hiring by the day so long as 
the contract continues.” Dolan v. Hughes, 20 R. 1. 515, 40 Atl. Rep. 
344, 40 L. R. A. 735. “A person in the actual employment of another, 
from whom he is receiving wages at a stipulated rate, may make a 
valid assignment of his future earnings, although the employment is 
for no definite period, and may be terminated at any time by either 
party.” Thayer v. Kelley, 28 Vt. 19,65 Am. Dec. 220. “An assign- 
ment of prospective wages to be earned under an existing employment 
of either certain or uncertain duration, if made in good faith for a val- 
uable consideration, is upheld by the courts, whether intended as a 
security for present or future advances, or as an outright sale. But 
if the assignor has no employment at the date of the assignment, which 
is executed in contemplation of the possible future employment it may 
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attach to, the contract is invalid.” Bell v. Mulholland, 90 Mo. App. 
612. “Future wages, to be earned under a present contract imparting 
to them a potential existence, may be assigned, although the contract 
may be indefinite as to time and amount, unless affected by the statute 
requiring registration.” \Vade v. Bessey, 76 Me. 413. “When a party 
has entered into a contract or arrangement, by the ordinary and legi- 
timate and natural operation of which he will acquire property, his 
existing right thereunder is not a mere naked hope; it is a possibility 
of acquiring property coupled with a legal interest in the contract. 

The cargo to be obtained or the freight to be earned by a ship on a voy- 
age already contracted for, the wages to be earned under an existing 
employment, the payment to become due under an existing building 
contract, are familiar examples.” Pomeroy, Equity Jurisprudence, sec- 
tion 1286. “An assignment of his wages by a laborer, executed when 
he is not engaged in, and not under contract for, the employment in 
which the wages are to be earned, is too vague and uncertain to be sus- 
tained as a valid assignment and transfer of property.” Lehigh V. R. 
Co. v. Woodring, 116 Pa. 515, 9 Atl. Rep. 58. But “an assignment of 
wages expected to be earned in the future in a specified employment, 
though not under an existing employment or contract, is valid in 
equity.” Edwards v. Peterson, 80 Me. 367, 14 Atl. Rep. 936, 6 Am. St. 
Rep. 207. The reason such an assignment is not good at law, but may 
be in equity, is tersely stated thus: “To make a grant or assignment 
valid at law, the thing which is the subject of it must have an exist- 
ence, actual or potential, at the time of such grant or assignment. But 
courts of equity support assignments not only of choses in action, but 
of contingent interests and expectations, and also of things which have 
no present actual or potential existence, but rest in mere possibility 
only.” Smithhurst v. Edmunds, 14 N. J. Eq. 416. “The invalidity of 
a grant at law of a mere expectancy imports no more than that it is 
ineffectual to pass the legal title. Equity construes the instrument as 
imposing a lien upon the res when produced or required, leaving the 
legal title still in the grantor, who may by some act ratify the same, 

as by delivery of the property, — then the legal title is complete in 
the vendee.” Everman v. Robb, 52 Miss. 653, 24 Am. Rep. 682. “The 
reason that it may be different in ce is not that a man conveys in 
presenti what does not exist, but that what is in form a conveyance 
operates in equity by way of present contract merely, to take effect 
and attach to the things assigned as soon as they come in esse ; to be 
regarded betore that time only as an agreement to convey, and after 
that time as a conveyance.” Peters, J., in Emerson v. FE. & N. Ry. Co 

67 Me. 387, 391, 24 Am. Rep. 39. 

The case of Lehigh V. R. Co. v. Woodring, supra, is principally 
relied upon by plaintiff in error. But that case is not an authority 
against the conclusion reached in the present case, but rather supports 
it, for it impliedly admits that an assignment of future wages under an 
existing employment is valid, which is the fact in the case under con- 
sideration, and it then holds that an assignment of wages to be earned 
in the future and not under an existing contract, is invalid, with which 
question we are not at present concerned. It is true that the judge of 
the lower court in that case in his opinion says that all such assign- 
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ments should be declared void as being against public policy, and, 
further, “should the law be declared to be that such an assignment is 
valid, it is not difficult to see that it would open the door to improvi- 
dence and profusion on the part of the assignor, and in the end to 
utter and hopeless poverty. ‘lake the case of any wage earner or sal- 
ary earner, or any ove who is compelled to work for a living, for in 
either case the principle is the same. He conceives himself to be in 
want of money, whether for necessaries or luxuries makes no differ- 
ence. fle finds that he can raise the coveted money by assigning his 
future earnings to become due from any and every source. No pur- 
chaser offers for his wages in any existing employment, for he may 
quit that employment at any time and thus render worthless his as- 
signee’s security. fle therefore, under the pressure of his supposed 
wants, pledges his whole money-earning power for a price. Presently 
the money or provisions, or what not, thus acquired, are all gone. 
They may have been recklessly squandered; they may have been doled 
out only for the very necessaries of life, during a period of sickness or 
other misfortune; it’s all the same. He is not only penniless, but he 
has incurred a debt which it may require months, and even years to 
work off. Turn where he will, go where he will, his creditors may 
follow him and sweep away every dollar of his earnings until his 
debt is paid. In the meantime his children are clamoring for bread.” 

These reasons are very like those which are said by Denman, J., 
in Hale v. Hollon, 90 Tex. 427-30, 39 S. W. Rep. 287, 36 L. R. A. 75, 59 
Am. St. Rep. 819, to have led the courts of equity to refuse to enforce 
a sale of a mere expectancy of inheritance unless it was shown that the 
transaction was free from fraud. But the judge in the Pennsylvania 
case, swpra, even in what is said respecting public policy, had reference 
to an assignment of all wages, past and future, so long as the as- 
signee’s claim remained unpaid, which is not the present case. But 
it is said that in 1905, the year following the decision in Mallin v. 
Wenham _ supra, the legislature of Illinois passed an act 1n relation to 
the assignment of wages, the fourth section of which provided that 
“every assignment of wages to be earned in whole or in part more 
than six months from and after the making of such assignment shall l« 
absolutely void.” This, however, does not tend to discredit the cor- 
rectness of the conclusion reached, but only to show that in the opinion 
of the legislature there was need of legislation. In Smith v. Atkins, 
18 Vt. 461, it is held that “a lease of land, reserving rent, and which 
provides that all the crops raised on the land during the term are to 
be the property of the lessor until rent is paid, is valid.” And in the 
opinion Redfield, J.. says: “It is argued that such contracts are so 
much against public policy that they ought not to be supported. But 
we think they are rather beneficial and enable the poor man to obtain 
credit and the use of land, when he could not otherwise do it, and that 
without detriment to the creditors. And we do not perceive how this 
will enable him to deceive any one, as the nature of his property ma: 
be as well ascertained in such case as in any other. So far as there 
is any principle of policy involved in questions of property, it is sup- 
posed to have reference to the security of property and credit to those 
who most stand in need of such protection, who are not generally of 
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the same class of persons. The rule here adopted, we think, secures 
both far better than the opposite rule could.” The case immediately 
preceding was cited with approval on the question of public policy in 
the case of Edwards v. Peterson, 80 Me. 367, 14 Atl. Rep. 936, 6 Am. 
St. Rep. 207. In Manly v. Bitzer, 91 Ky. 596, 598, 16S. W. Rep. 464, 
34 Am. St. Rep. 242, Chief Justice Holt says: “Looking at the question 
from the standpoint of public policy, there are two views presented, 
which, perhaps, balance each other. Ii the wage earner in a case like 
this one be permitted to sell and transfer his unearned wages, the 
honest creditor may sometimes be defrauded; but, upon the other 
hand, it may often be necessary to the subsistence of the laborer and 
his family, as is claimed was true in this instance.” 

in Godcharles v. Wigeman, 113 Pa. 431, 6 Atl. Rep. 354, the court 
had under consideration an act (P. L. 1881, 147, Sec. 2) requiring per- 
sons and companies engaged in any kind of manufacturing to “settle 
with their employees at least once in each month and pay them the 
amounts due them for their work or services in lawful money of the 
United States or by the cash order as described and required in section 
3 of this act: provided that nothing herein contained shall affect the 
right of an employee to assign the whole or any part of his claim 
against his employer.” And it is said: “The orders given by the de- 
fendants and received by the plaintiff constituted a proper set-off. 
The first, second, third and fourth sections of the act of June 29, 1881, 
are utterly unconstitutional and void, inasmuch as by them an attempt 
has been made by the legislature to do what, in this country, cannot 
be done; that is, prevent persons who are sui juris from making their 
own contracts. The act is an infringement alike of the right of the 
employer and the employee; more than this, it is an insulting attempt 
to put the laborer under a legislative tutelage. which is not only de- 
grading to his manhood, but subversive of his rights as a citizen of 
the United States. [Tle may sell his labor for what he thinks best, 
whether money or goods, just as his employer may sell his iron or coal, 
and any and every law that proposes to prevent him from so doing is 
an infringement of his constitutional privileges, and consequently 
vicious and void.” Whether or not an act precluding an assignment 
of wages would be constitutional we are not called upon to determine, 
but it is worthy of note, on the question of public policy, that in the 
act just referred to the legislature thought it proper to safeguard the 
right of the employee to assign his wages. 

In Brooks Co. v. Volman, 6 Ohio Cir. Ct. Rep. (N. S.) 137, it was 
held that “an assignment of wages or salary to be earned under an ex- 
isting employment, made in good faith, and for a valuable considera- 
tion, is valid where the relation between the employee and his em- 
plover is such that the employee may reasonably be expected to earn 
the wages covered by the contract, and against such a contract and 
claim even homestead exemption cannot prevail.” That case was 
affirmed tn 74 Ohio St. _ 77 N. EE. Rep. ——. The question there 
presented is the same as that raised here. In each case the wages 
earned were earned under an engagement existing at the time the 
assignment was made. The assignment in each case is not limited to 
the wages to be earned under the existing employment, but in express 
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terms includes those to be earned in any other employment, but the 
question whether the assignment would be effective as to wages 
earned under engagements other than the one existing is not raised, 
and is not considered. Brewer vy. Greisheimer, 10-1 Ill. App. 323. 

ln Porter v. Dunlap, 17 Ohio St. 591, a teacher engaged in teach- 
ing assigned a specific amount of his wages, earned and unearned, and 
it was ruled that the assignment was good in equity. The question 
wheiher it was good at law does not seem to have been presented, and 
Was not considered. (Affirmed). 


NOTE ON ABOVE CASE BY JAMES H. BOYD OF TOLEDO, OHLO 

The rule iaid down by the court is expressed in the following par- 
agraph: “The question presented is the right of a person in the emi- 
ployment of another, in the absence of a contract for a definite time 
of employment, to assign future earnings from such employment. It 
is well settled that a mere expectancy or possibility is not assignable 
at law. Consequently, wages to be earned in the future, not under 
an existing engagement, but under engagements subsequently to be 
made, are not assignable. If there is an existing employment, under 
which it may reasonably be expected that the wages assigned will be 
earned, then the possibility is coupled with an interest, and the wages 
may be assigned.” 

The only decision of the Supreme court of Ohio previous to the 
Rodijkeit case, bearing on the question, is found in Grant v. Ludlow, 
& Ohio St. 38, par. 6, where the following rule is laid down: “What- 
ever choses in action are transmissible by operation of law are assign- 
able in equity. ‘The rule stated by Story, J., in Comegvs v. Bassee, 1 
Pet, 213, is undoubtedly correct, and has been acted upon in the State 
of New York in determining what assignees may sue as plaintiffs 
under their code. ‘In general it may be affirmed that mere personal 
torts which die with the party and do not survive to his personal rep- 
resentatives, are not capable of passing by assignment,’ and that vested 
rights, ad rem and in re possibilities, coupled with an interest and 
claims growing out of and adhering to property, may pass by assign- 
ment.” Robinson v. Weeks, 6 How. 161; Hall v. Robinson, 2 Const. 
294; Hoyt v. Thompson, 1 Seld. 347. The rule laid down in 8 Ohio 
St. is consistent with the old established authorities on the question 
as to what property and rights are assignable at law. Mitchell v. 
Winslow, 2 Story, 630; Low v. Pew, 108 Mass. 319. 

While the court has Illinois, lowa and Michigan decisions of com- 
paratively recent date to substantiate its position, it would seem, 
nevertheless, that the rule laid down by the court is illogical in the first 
place, and incompatible with the old and long established rules of law 
which determine what rights and property are assignable or may be 
sold at law. The leading case on this question, Low vy. l’ew, 108 Mass. 
347, and Williston’s Selected Cases on Sales, p. 2, lays down the rule: 
“It is equally well settled that it is sufficient 1f the seller has a poten- 
tial interest in the thing sold, but a mere possibility or expectancy of 
acquiring property, not coupled with any interest, does not constitute 
a potential interest in it, within the meaning of this rule. The seller 
must have a present interest in the property of which the thing sold is 
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the product, growth or increase. Ilaving such interest, the right to 
the thing sold and the sale of it is valid. Thus, a man may sell the 
wool to grow upon his own sheep, but not upon the sheep of another ; 
or the crops to grow upon his own land, but not upon the land in which 
he has no interest.” 2 Kent, Com. (10th Ed.) 468; Jones v. Richard- 
son, 10 Metc. 481; Bellows v. Wells, 36 Vt. 599; Van Hoozer v. Cory, 
34 Barb. 9; Grantham v. Hawley, Hob. 152. The same principles have 
been applied by this court to the assignment of future wages or earn- 
ings in Mulhall v. Quinn, 1 Gray, 105; an assignment of future wages, 
there being no contract of service, was held invalid. In I[lartey v. 
Tapley, 2 Gray, 565, it was held that if a person is under a contract of 
service he may assign his future earnings growing out of such con- 
tract. The distinction between the cases is, that in the former the 
future earnings are a mere possibility, coupled with no interest, while 
in the latter the possibility of future earnings is coupled with an in- 
terest, and the right to have, though contingent and liable to be de- 
feated, is a vested right. In the principal case the sellers at the time 
of the sale had no interest in the thing sold. There was a possibility 
that they might catch halibut, but it was a mere possibility and expec- 
tancy, coupled with no interest. We are of the opinion that they had 
no actual or potential possession of or interest in the fish, and the sale 
to the plaintiffs was void. The plaintiffs relied upon Gardner v. loeg, 
18 Pick. 168, and Tripp v. Brownell, 12 Cush. 376. In both of these 
cases it was held that the lay or share in the profits which a seaman in 
a whaling voyage agreed to receive in lieu of wages was assignable. 
The assignment in each case was not of any part of the oil to be made, 
but of the debt which under the shipping articles would become due 
to the seaman from the owners at the end of the voyage. The court 
treated them as cases of assignments of choses in action. The ques- 
tion upon which the principal case turns did not arise and was not 
considered. 

It is contended in the principal case that the mere allegations of 
an “existing employment under which it may reasonably be expected 
that the wages to be assigned will be earned,” is not such an interest, 
vested or otherwise, as is contemplated by the law as laid down in 
Low v. Pew, 108 Mass. 247, and Grant v. Ludlow, 8 Ohio St. 38, as will 
connect the possibility that Rodijkeit might earn wages the following 
January with an interest, thereby giving him the right to sell the 
same the preceding April, unless he were under a contract of employ- 
ment covering the entire period within which the wages attempted to 
be assigned could be earned. ‘Vhe court admits that if Rodijkeit was 
not employed at the time the assignment was executed, then the possi- 
bility of his earning wages in the future was not coupled by an interest 
such as is contemplated by the law in Grant v. Ludlow and Low v. 
Pew. Moreover, inasmuch as the general condition of laborers is to 
be engaged in earning wages, the mere fact that a laborer is employ ed 
at will does not strengthen the possibility of earning wages nine 
months in the future any more than if he were not so engaged. But 
if he has a contract of employment for a fixed time or an indefinite 
period for stipulated wages, such that in the case of a breach of the 
contract, an action for damages would lie then and then only, is the 


Bn 








CO 





of 
ted 
est, 
in 
vil] 
ing 
the 
OV- 
| to 
vas 
Ssi- 
rest 
Be 
5 to 
ved 
line 
But 
nite 
the 
the 


ROT 





RODIJKEIT V ANDREWS. 17 


possibility of earning wages in the future coupled with such an interest 
as is contemplated by the law in Grant v. Ludlow, Low v. Pew and 
Belding v. Read, 3 Hurl., and Coltman’s Reporter, 961. 

It should be further remarked that Low v. Pew, Lightbody v. 
Smith, Brackett v. Blake and Hartey v. Tapley, cited by the court, do 
not support the rule laid down by the Supreme 7 of Ohio. On the 
contrary the court say in L ightbody v. Smith, 125 Mass. 51: “It may 
have been the expectation of all the parties deers at the time the 
advances were made to Lightbody that he would continue in the 
employ of the defendants long enough for his wages to repay those 
pe but there was no stipulation to that effect. On the con- 
trary, his employment was by the day and from day to day only. They 
had a right to discharge him at any moment, and he had a right to seek 
employment elsewhere whenever he saw fit. [except as to wages 
actually due him at the time of the assignment it was an attempt to 
transfer a mere possibility of future earnings, and not an ex eens chose 
in action.” Mulhall v. Quinn, 1 Gray, 105; Twiss v. Cheever, 2 Allen, 
10; Brackett v. Blake, 7 Mete. 335; Low v. Pew, 108 Mass, 347, 350. 

It was admitted by the assignment that Rodijkeit had contracted 
to pay Andrews $75, but the real question before the court was when 
would the title, if at all, to wages earned by Rodijkeit at some future 
time (in this case January Ist to 25th, 1905), pass to Andrews. The 
assignee could not acquire under the assignment any greater right to 
the wages than Rodijkeit could have, and he could not sue on April 
22, 1904, the date of the assignment, for wages earned during January, 
1905. The assignment could not be enforced in equity because in an 
employment at will the employee could quit or the employer could dis- 
charge him without creating any liability, and thus defeat any attempt 
of a court of equity to enforce specific performance of such a contract. 
lairgraves v. The Lehigh Navigation Co., 2 Phil. (Pa.) 184-7. 

\oreover, in the cases of the sales of wool to be grown on one’s 
own sheep and of crops to be grown on one’s own land, the will 
of no one could interfere with the maturing the fleece of wool or of the 
crop without creating a liability for which the one interfering with the 
same must answer. In order that A may assign or sell personal prop- 
erty he must have in him the title of the property or the title to a part 
of the property out of which the property attemped to be assigned or 
sold is the growth or increase by accumulation or addition at the time 
he executes his assignment or grant of the property. ‘It is an ele- 
mentary principle of the law of sales that a man cannot grant personal 
property in which he has no interest or title. “Yo be able to sell prop- 
erty he must have a vested right in it at the time of the sale. Thus, 
it has been held that a mortgage of goods which the mortgagor does 
not own at the time the mortgage is made, though he afterwards ac- 
quires them, is void. James v. Richardson, 10 Mete. 481, ‘The same 
principle is applicable to all sales of personal property. Rice v. Stone, 

Allen, 566, and cases cited; Head vy. Goodwin, 37 Me. 181; Low v. 
Pew, 108 Mass. 319." Therefore, such an assignment with respect to 
wages to be earned in the future, is nothing more than a contract to 
sell the wages when they are earned, and in case of a breach of the 
contract an action for damages only would lie, just as in the case of a 
contract for the sale of property for future delivery. 
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In the case of Dred Scott v. Sanford, 19 How. (U. S.), the major- 
ity of the Supreme court erred in passing on the property rights in 
slaves when held in free states in not following the rules of law estab- 
lished in the free and slave states, in the old English cases and those 
of the civil law, as laid down in the courts of continental Europe, 
rather than following those cases decided in slave states. So here the 
writer thinks that the court erred in breaking away from the old rules 
of law as laid down in the earlier decided cases of the United States, 
England and the continent of Europe, thereby establishing or tending 
to establish a condition of industrial slavery by establishing a rule of 
law whereby a man may sell for a consideration his future earnings 
for any number of years, to wit, for life. 

NOTE BY EDITOR OF ‘* CENTRAL LAW JOURNAL.”’ 


While the authorities seem to preponderate strongly in favor of 
the court’s position in the principal case, the “Central Law Journal” 
is strongly inclined to the opinion that American courts in their char- 
acteristic efforts to encourage the free alienation of property, have de- 
parted from an ancient landmark without corresponding advantages 
sufficient to compensate for the violence which the introduction of this 
new rule has done to the logic of the law and correct legal principle. 
lf it is axiomatic that a man cannot sell] that in which he has no present 
or future interest, and we think no one will controvert the statement, 
it does seem strange that a man can be permitted to sell wages which 
he has not earned and which he has not the right to earn under any 
existing contract. If A have a contract to sell and deliver to B for 
twelve months in the year ten cords of wood per month, payable 
monthly at $i per cord, A can assign that contract or its proceeds for 
a cumulated period of twelve months. But if A’s contract is merely 
an order for one month’s supply, and B tells him to continue shipping 
the same number of cords per month until he countermands the order, 
would anyone contend that .\ could sell the proceeds of twelv@ months’ 
business based on such a state of facts? [le has nothing to sell. So, 
also, where a man ay 4 his labor to another for twelve months, under 
a special contract to be paid for in monthly installments, he has some- 
thing to sell, something to assign, even up to the value of his services 
for twelve months. But under such a contract would he be permitted 
to assign the value of his services for twenty-four months, etc.? Cer- 
tainly not, even though it is probable that the contract will be re- 
newed. <A contract of that kind so clearly limits the interest of the 
employee to a specified date that no court would be justified in enforc- 
ing an assignment of such an employee’s wages beyond the expiration 
of the services as fixed in the contract. Nevertheless, under the rule 
of law announced in the principal case, as soon as the limitation of one 
year has expired in the special contract and the employee continues in 
the employment for the same monthly consideration, but only at the 
will of his employer, then immediately the employee becomes investe: 
with a greater power of disposition than he had under the special con- 
tract, and may now assign his earnings for two, three, ten, twenty or 
fifty years to come, and this, too, though he is only employed one 
month at a time. 
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America seems to be the only place in the world where a man can 
sell something he does not possess, and deal in “futures” that have no 
present tangible evidence of existence. A man can go on the Chicago 
market in September and sell one hundred million bushels of spring 
wheat that as yet has never been planted, and won't be reaped and gar- 
nered until the following spring, and to produce which it will take 
the services of a thousand farmers with whom he is in no privity of 
contract. ‘This is indeed a wonderful country, a country so everlast- 
ingly buoyant with hope that it persists in cashing the imaginary re- 
turns of expected ventures to be earned by some undetermined meth- 
ods for years into the future. Is it any wonder that the courts have 
caught the contagion and have become a party to the universal Amer- 
ican scheme to discount the future, and is not the rule laid down in the 
principal case an evidence of the court’s participation in this popular 
endeavor, especially when so great a jurist as Judge Redfield, of Ver- 
mont, in the case of Smith v. Atkins, 18 Vt. 461, says that the rule is 
to be upheld in order “to enable the poor man to obtain credit, when 
he could not otherwise do it.” If courts are going to permit a man to 
mortgage the future and interests which have no tangible evidence of 
existence, our recording acts will have to be much enlarged and thor- 
oughly revised in order to determine what previous blanket mortgages 
may exist on a man’s undetermined and afterwards acquired pos- 
Sessions. 

The old Massachusetts rule is the best, the most logical and most 
valiantly upholds the old common law landmark, from which it seems 
to us to have been unnecessary to have departed. 


CHARGE TO GRAND JURY. 


(Essex Oyer and Terminer, December 11, 1906.) 
Collapse of Building—TLnrability of Landlord. 

(;summere, C. ]., in charging the Essex grand jury, said: 

“Most matters of violations of the criminal law have been sub- 
jected to examination, and action by your predecessors. Some mat- 
ters. however, did not receive consideration at their hands. One of 
these relates to the collapse of a building in the city of Newark, on 
Nov. 25 last. That building was used as a place of public amusement. 
(;athered together was a great crowd of people. The floor gave way 
and numbers that had collected there were precipitated to the cellar 
one person being killed and others injured. The fact that this acci- 
dent happened does not necessarily justify the conclusion that some 
one violated the criminal law. Whether or not such a violation has 
occurred depends on the facts which will be laid before you. I only 
can state the rules which should govern you. 

“T start with the abstract proposition that one whose negligent 
act causes the death of another is criminally responsible for that death, 
and should be indicted for manslaughter, if you are satisfied that per- 
son’s neglect was so gross as to exhibit a reckless disregard for human 
life. It seems to be plain that if the building had been properly con- 
structed the accident would never have happened. You may take it 
as principle of law that a person who holds out to the public for use a 





2U THE NEW JERSEY LAW JOURNAL. 


building as a place of public resort and invites the public to congre- 
gate there is bound to use care in the construction of the building so 
that it may be safe. He is bound to use care in the inspection of the 
building so that he may be sure it is safe. 

“I understand, and I am not certain I have the facts accurately, 

for the prosecutor has been so busy he was unable to investigate all 
these matters, that the building was not in the ownership of the person 
who constructed it. The owner was a Mrs. Solomon, who had owned 
it but a short time. When she took the building it had been a. place 
of amusement for a considerable time. Therefore, you will ask your- 
selves if she had the right to suppose the building was not safe for that 
purpose. If you say ‘yes,’ then the only duty she is chargeable with 
was to see it remained safe and to have it inspected from time to time. 
She did not actually occupy the building herself, but rented to a 
tenant. 
“Now, a tenant who invites persons to a building for entertain- 
ment is obliged to see that the building remains safe. The question 
for you to consider is a double one. Did they use any care to see that 
the building was kept in a safe condition for practical purposes? If so, 
it appears they are guilty of no criminal offense, although civilly liable. 
If the building was used without examination from time to time, know- 
ing it was subjected frequently to strain, they are responsible for the 
death of that poor woman and may be indicted for manslaughter. It 
may be you will find that the inspector of the building department is 
also liable to indictment. | am not able to say from my investigation 
to what extent that liabiliy in that particular directly exists. If the 
duty of inspector rests on a public official for the purpose of seeing 
that buildings for public amusement are kept safe, and that duty is not 
performed, the officers are just as responsible as the owners.” 


RECENT IMPORTANT NEW JERSEY DECISIONS. 


Appeals—Objections Not Raised Below—Limitation of Actions— 
Liability of Stockholders—Creditors’ Rights.—The receiver of an in- 
solvent corporation filed a petition in chancery against certain stock- 
holders to require them to contribute their unpaid stock subscriptions 
to the extent required to satisfy certain debts of the company, includ- 
ing a debt claimed by G, which had been accepted and admitted by the 
receiver as a claim against the corporation. The stockholders an- 
swered the receiver’s petition and thereby questioned the right of G 
to resort to the stockholders’ liability, without, however, questioning 
the validity of his claim as against the company or asserting that it 
was barred by the statute of limitations. [ield, that, upon appeal, the 
delinquent stockholders would not be permitted to raise the question 
whether the claim of G. was barred by the statute of limitations. The 
bar of the statute of limitations must be specially pleaded, unless the 
facts that raise it appear to be admitted. Indulgence will not be 
granted to a party who fails, in due time and proper form, to invoke 
the protection of the statute of limitations. An agreement between a 
corporation organized under the General Corporation act of 1875 (Gen. 
St. p. 907) and its stockholders, to the effect that corporate stock sha'l 
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be issued to them without receipt by the company of money or prop- 
erty equivalent in value to the par value of the stock, is void, because 
contrary to the spirit and policy of the act. Under the General Cor- 
poration act of 1875 (Gen. St. p. 907, Secs. 5, 54, ete.) a creditor’s 
knowledge that stock was improperly issued as “full paid” and as 
“issued for property purchased,” when the fact was otherwise, is not 
sufficient to debar him from relief against the recipients of the stock. 
A stockholder who participated actively in a transaction that resulted 
in an improper issuance of stock as “issued for property purchased,” 
and himself received a part of such stock, held, not estopped from par- 
ticipating as a creditor in proceedings taken to enforce the liability of 
delinquent stockholders by the circumstance that their stock certifi- 
cates were marked “full paid” and “issued for property purchased,” 
since the stockholders knew the fact to be otherwise. One who par- 
ticipates as a stockholder and officer in an improper issuance of — 
certificates marked “full paid” and “issued for property purchased,” 
not debarred by operation of the maxim “in pari delicato potior est con- 
ditia defendentis” from enforcing against the stockholders any just 
claims he may have as a creditor of the company. The agreement for 
improper issuance of the stock being absolutely void on ground of 
public policy, his rights as a creditor remain unimpaired. (Easton 
Nat. bank v. American Brick & Tile Co., N. J. Errors and Appeals. 
Opinion by Pitney, V. C. Rep. in 64 Atl. Rep.) 

Malicious Prosec idence.—It is not sufficient, to sustain 
an action for malicious prosecution, to prove that the affidavit upon 
which arrest was made was false. It must also appear that the 
affiant either knows it was false, or did not have reasonable and prob- 
able cause to believe it to be true. (1zzo v. Viscount, N. J. Sup. Ct., 
Nov. 14, 1906. Opinion by Fort, J. Rep. in 61 Atl. Rep. 953.) 

Rule to Show Cause—Time of Granting.—A justice of the Su- 
preme court may grant a rule to show cause why a verdict rendered in 
an issue out of this court tried at the Circuit should not be set aside, 
after the six days allowed by rule 34 of the court, upon an allegation of 
misconduct on the part of the jury or for other causes, not within the 





evident purpose of that rule. (Rooney v. King, N. J. Sup. Ct., Nov. 
12, 1906. Opinion by Fort, J. Rep. in 64 Atl. Rep. 955.) 


Dismissal and Non-Suit—Replevin—Appeal.—A non-suit against 
the plaintiff. directed at Circuit, for failure to bring on his case for 
trial, pursuant to his own notice, was proper. although the plaintiff had 
not filed his replication. Section 149 of the [’ractice act (Laws 1903, 
p. 578, ¢. eS) applies to actions of replevin. Ames v. Broderick, 18 N. 
J. Law, 297, distinguished. It is essential to the orderly administra- 
tion of justice that trial judges should have control of their calendars 
and of the conduct of causes before them. In this respect a trial 
court is vested with a wide discretion, and an appellate court will not 
interfere unless the record shows that there has been an abuse or a 
most unwise exercise of such discretion. (Stein v. Goodenough, N. J. 
Errors and Appeals, Nov. 19, 1906. Opinion by Dill, J. Rep. 64 Atl. 
Rep. 961.) 

Elections—Ballots—Marked Ballots—Writing Names on Ballot. 
—There is nothing in the election law of this state that prevents a 
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voter from writing on an official ballot the name of any person for 
whom he desires to vote for any office, the name of which is printed 
on such ballot, or, if the name of any office to be filled at such election 
be not printed on such ballot, from writing also the name of such office 
on such ballot in conjunction with the name of the person for whom 
he desires to vote to fill said office. At an election at which the office 
of borough mayor was to be filled, the writing of the words “Il*or 
Mayor, Charles S. Roswell,” upon official ballots on which the name 
of such office had not been printed did not constitute such ballots 
“marked ballots” within the meaning of section 58 of the election law 
(P. L. 1898, p. 267). Under section 58 of the election law (P. L. 1898, 
p. 267), the reprobated mark must be “other than is permitted by this 
act.” It is not enough that such mark distinguishes the ballot or ren- 
ders it capable of identification. Section 59 of the election law (P. L. 
1898, p. 268) construed. The case of Ransom v. Black, 54 N. J. Law, 
446, 24 Atl. 489, 1021, 16 L. R. A. 769, explained. (Carlough v. Acker- 
man, N. J. Sup. Ct., Nov. 12, 1906. Opinion by Garrison, J. Rep. 
in 64 Atl. Rep. 964.) 

Execution—Failure to Levy—Claim of Third Party.—W here per- 
sonal property of a defendant in execution which has been levied on 
by a sheriff is claimed by a third party, the officer is not bound to pro- 
ceed with the writ, unless the plaintiff shall furnish him with ample 
indemnity. (Howard W. Middleton Co. v. Souder, N. J. Sup. Ct., 
Novy. 12, 1906. Opinion by Hendrickson, ]. Rep. in 64 Atl. Rep. 975.) 

Infants—Personal Injury—Right of Action.—In an action brought 
by a little girl, two years and seven months old, who had lost a leg 
by the negligence of a trolley company, it was error for the trial justice 
to refuse to notice a request by defendants to charge that the jury 
could not allow any compensation for the loss of the earning capacity 
of the child until she reaches her majority. (Gallagher v. Public Ser- 
vice Corporation of New Jersey, N. J. Sup. Ct., Nov. 12, 1906. Opin- 
ion Reed, J. Rep. in 64 Atl. Rep 978.) 


MISCELLANY . 


LAWYERS’ ANNUAL DINNER. In his report as chairman of the 


The annual dinner of the Law- committee on ethics, Elwood C. 
yers’ Club of Essex county was _ [Harris stated that two complaints 
given on Dec. 7. Officers for the had been made against lawyers 
ensuing year were elected, as fol- during the year. [n the matter of 
lows: President, Frederick T. one complaint the lawyer made 
Johnson: Vice President. ex- such apologies and explanations 
Judge Alfred I’. Skinner; Treas- that the person who presented the 


urer, Joseph Kahrs; Secretary, complaint had asked leave to 
Mr. Grice. The last two were re- withdraw it, and the committee, 
elected. There was no contest ex- not deeming the matter of suffi- 
cept for trustees. The three chos- cient turpitude to prosecute, the 
en were Thomas A. Davis, Thom- complaint had been dismissed. As 


as IL. Raymond, Jas. M. Trimble to the other one, he said, the law- 
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ver had gone to parts unknown 
and had ceased practising in this 
state, so there was nothing for the 
committee to do. 

The treasurer's report showed 
receipts for the year amounting to 
$2910.91, and disbursements. of 
$2,089.11. The membership com- 
mittee reported that fifteen new 
members had been added during 
the vear, and that there had been 
a loss of ten. [our had died and 
six resigned. 


LAYING CORNER-STONE OF NEW 
COURT HOUSE. 


On Dee. 12. in the afternoon, 
Mr. Justice Fort laid the corner- 
stone of the new Hudson County 
Court House in the presence of a 
vast gathering of residents. As- 
sisting the Justice in the formal 
ceremony were Circuit Court 
Judges Charles \W. Parker and 
Benjamin A. Vail and Common 
Pleas Judge John A. Blair. 

‘The special guests assembled in 
the corridor of the old court house 
and started in procession to the 
easterly gate of the grounds, head- 
ed by the four county judges, who, 
in their sombre black robes. gave 
an impressive character to the 
proceedings. Following came for- 
mer Governor George IF. Werts, 
former Supreme Court Justice Gil- 
bert, Collins, Mr. Justice A. Q. 
Garretson, Mr. Justice Swayze 
and former Judge Robert S. Hud- 
speth, all of whom have sat on the 
bench in Fludson county at some 
time. 

()n the arrival of the party at 
the stand Dr. Cornelius Brett, pas- 


tor of the Bergen Reformed 
Church—the oldest in the county 
delivered the invocation. <A 


brief address by President lred- 
erick Rippe, of the new County 
Building Committee, followed, and 
then the corner-stone was laid by 


Mr. Justice Fort with a silver 
trowel, suitably insertbed. Chas. 
‘T. Corbin, the dean of the Hudson 
County Bar, made 2 short address, 
and then the benediction was pro- 
nounced by the Very Rev. Dean 
PE. Smvth, of St. Joseph’s R. C. 
(Church, Jersey City. 

In the corner-stone was placed 
copies of different local newspap- 
the specifications for the 
building, city directories of the 
various municipalities of the coun- 
ty, copies of all the papers filed in 
the various litigations over the 
building, copy of the act under 
which the committee is organized, 
autographs of the judges, county 
officials and members of the bar, 
and other data of interest at the 
present day . 

The new Hudson County Court 
House, it is estimated, wil cost 
about $2,000,000. The design of 
the architect, Hugh Roberts, may 
be termed “Modern French Ren- 
aissance. It is a square building 
flanked by two wings, one facing 
Newark and the other Pavonia av- 
enue. The exterior of the building 
will be of granite. 


ers, 


NEW BURLINGTON JUDGE 


Judge Joseph H. Gaskill resign- 
ed as Common Pleas judge of 
Burlington county Dec. 22, and 
the Governor appointed Senator 
John G. Horner, of that county, to 
take his place. 

In his letter to the Governor, 
Judge Gaskill gave as a reason for 
his retirement the fact that the re- 
cent appointment of his son to the 
position of assistant attorney-gen- 
eral has placed in one family two 
public positions which are more 
than they might gracefully fill. In 
addition to this, he said his son’s 
appointment has imposed upon 
him the necessity of performing 
more legal duties than heretofore, 
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so that he feels that his entire at- 
tention should be devoted to the 
work of his law firm. 

Judge Horner was born in 1872. 
in Camden county. He was grad- 
uated from the University of 
ennsvivania in 1893; was admit- 
ted to the bar as an attorney in 
June, 1895, and as counselor in 
June, 1898. He was elected to the 
Assembly from Burlington county 
in 1900, 1901 and 1902. In 1902 he 
was the leader of his party on the 
floor of the Assembly chamber. 
Hle was Speaker in 1903. He was 
unanimously nominated for Sena- 
tor by his party in Burlington 
county in 1903, and was elected by 
a plurality of 3,199. Tle was the 
youngest member of the Senate in 
1905, and when elected was 
scarcely over the required age for 
Senator. Ile is to make his resi- 
dence in Mt. Holly; his previous 
home had been in Palmyra. 


N. J. BAR EXAMINATIONS. 


November Term 19/6. ; 

AVTORNEY’S QUESTIONS. 

1. \Where may final judgments 

of the Cireuit court be reviewed ? 
How may they be brought before 
the court for that purpose? 
2. By the terms of a lease the 
rent was payable on the first day 
of January. The landlord died at 
noon of that day. Is his heir or 
his executor entitled to the unpaid 
ret? 

3. \ married man,against whom 
there was an unpaid judgment, 
purchased a lot of land, and at the 
time he received his deed therefor 
mortgaged the land to a person 
who loaned him a part of the pur- 
money, without his wife 
joining in the mortgage. He died 
the next day. What are the re- 
spective rights in the land of his 
widow, his mortgagee and his 


chase 


judgment creditor ? 





LAW JOURNAL. 


!. A horse at pasture with a 
farmer was levied upon by a con- 
stable on an execution against its 
owner, who was indebted to the 
farmer for its pasture. The far- 
mer refused to allow the constable 
to take the horse until its pastur- 
age was paid. Has the farmer the 
right to retain the horse. 

5. If one gratuitously under- 
takes to do an act for another, 
what is his liabilitv— 

(a) If he omits to do it, and loss 
thereby occurs? 

(b) If he attempts to do it and 
does it so negligently that loss oc- 
curs ? 

6. W agreed in writing to sell 
to X all of the oak trees which X 
might choose to cut and take from 
a particular lot of land, within 
three years, at $2 per tree. Before 
the expiration of that period W 
sold the land to Y, who took away 
all the oak trees then standing. X 
sued Y for the value of the trees. 
Can he recover? 

+. A man sought to avoid his 
written contract to buy, made at a 
public sale, on the ground of his 
intoxication. He proved that he 
was at the time of his signing the 
contract so much intoxicated as 
not to be able to act understand- 
ingly. He did not prove by whose 
procurement he became intoxicat- 
ed, nor that any undue advantage 
was taken of his situation. Was 
he entitled to the relief he sought? 

8. A verbally agreed to sell, and 
Is to buy, all the straw A had to 
spare, not exceeding four tons, at 
S6 per ton. b was to get the straw 
when he wanted it. No time was 
fixed for payment. When B sent 
for the straw, A had sold and de- 
livered it all to another at an in- 
creased price. B sued A, who de- 
fended on the grounds: 1. That 
the contract was not in writing; 2. 
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That it was uncertain; 3. That B 
had not tendered the price before 
bringing suit. Are the defences 
valid ? 

% A, Band C, trading as A & 
Co., were sugar refiners. ‘Thev 
were engaged in no other busi- 
ness, and did not hold themselves 
out to the world as being other- 
wise engaged. B bought a quan- 
tity of brandy of L for his own 
use, and had it shipped to his pri- 
vate warehouse, and gave in pay- 
ment therefor the firm’s note. The 
firm knew nothing of the giving 
of the note, and refused to pay it 
when due. Is the firm liable on 
the note? 

10. A authorized B, with whom 
he had no other business relations, 
to sign his name to a note for $100 
for B’s accommodation, payable in 
six months. B signed A’s name to 
a note for that amount payable in 
sixty days, and procured an« used 
the money thereon. Is A liable 
for the note? 

11. A gave B his check in pay- 
ment of a debt. B presented the 
check at the bank and procured it 
to be “certified.” The bank failed 
before the check was presented for 
payment. -las B any right of ac- 
tion against A on this state of 
facts? 

12. A, a resident of New York, 
died. His will was probated in 
that state, and X qualified as ex- 
ecutor thereof. X discovered per- 
sonalty of his testator to be in the 
possesion of B, in New Jersey, 
who refused to deliver the same. 
What steps would you advise the 
executor to take? 

13. Is a seal essential to the va- 
lidity of a will devising real es- 
tate ? 

14. A testator devised land to a 
trustee in trust to sell the same 
and divide the proceeds equally 
between two friends, who were 


not relatives of testator. One of 
these legatees died during the tes- 
tator’s life. After the testator’s 
death the trustee sold the land. To 
whom does the share of the de- 
ceased legatee belong ? 

15. A widow had a right of 
dower in an estate of her husband. 
No action to have dower set off to 
her had been taken. A judgment 
was recovered against the widow. 
Can her right of dower be reached 
in satisfaction of this judgment, 
either at law or in equity? 

16. A mortgaged lands to B and 
put him in possession thereof. The 
rents collected by B having ex- 
ceeded the mortgage-debt in 
amount, A brought ejectment 
against B. 

(a) Can this action be main- 
tained 7 

(b) If not, what remedy has A? 

17. A, without justification, as- 
saulted and battered B. who as- 
signed the cause of action arising 
thereout to C. Can C maintain, in 
his own name, an action against 
A? 

18. A, a married man, promised 

} to marry her. B did not know 
that A was married. She purchas- 
ed a trousseau for her expected 
wedding. Later, discovernig that 
A was married, she asks you to 
advise her whether she can main- 
tain either an action on contract 
or in tort against A. How would 
you advise her? 

19. A witness gave perjured 
testimony for the sake of, and 
with the effect of, defeating one of 
the parties to the suit. Can the 
injured party maintain an action 
in tort against the witness? 

20. A is on trial for murder. 
The defence offers to show that 
at the time A struck the deceased 
he (A) was intoxicated. Should 
the offered testimony be received, 
and, if so, for what purpose? 
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21. In a suit by a wife for di- 
vorce for desertion, it appeared 
that the husband had never seen 
his wife since the separation, 
which had occurred ten years be- 
fore, nor contributed to her sup- 
port; that he and she had separat- 
ed by mutual verbal consent. It 
did not appear that any offer or 
effort had been made by either 
after the separation to induce the 
other to resume marital relations. 
Can the suit be maintained ? 

22. The incorporators of a cor- 
poration wish to take over the 
property and business of a part- 
nership of which some of the in- 
corporators are members without 
paying cash for it. Can this be 
done, and, if so, how? 

25. Plaintiff had entered in his 
diary the terms of a verbal con- 
tract for his employment as 
coachman of defendant. In a suit 
for his wages may he make use of 
this entry in proving the contract, 
and, if so, how? 

24. May a wife be compelled to 
give evidence adverse to her hus- 
band in a civil or a criminal ac- 
tion ? 

25. The firm of Hunt & Morton 
sued X for goods sold. Defendant 
pleaded, by way of set-off, a note 
made by Hunt, one of the firm, to 
defendant. Js the plea good? 

26. To a declaration upon a 
bond, conditioned to pay $1,000, 
defendant pleaded the general is- 
sue, and offered a second plea 
“That said plaintiff ought not to 
have or maintain his said action 
because,” and then followed in 
due form an averment of payment, 
at the time when the bond was 
due, of five hundred dollars, being 
one-half of the amount of the 
bond. Point out the defect in this 


second plea. 
27. A tenant for years of a farm 
upon it. 


built a hose Are the 
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workmen who helped build it en- 
titled to a mechanics’ lien upon 
the land on which it stands? State 
the statutory rule applicable to 
the case. 

28. A bill in Chancery stated 
that complainant was induced by 
the fraud of defendant to include 
lot A with other lands in a mort- 
gage which complainant had made 
to defendant. The bill prayed a 
decree to reform the mortgage. 
The evidence showed that lot A 
had been included in the mort- 
gage, not by fraud, but by a mu- 
tual mistake of both parties. Is 
complainant entitled to relief up- 
on that bill? 

29, A mortgage is to be fore- 
closed. The owner of the mort- 
gaged land died intestate, and no 
information can be got as to the 
names of his heirs. (a) Who 
should be made parties defendant 


to the foreclosure suit? (b) How 
should they be brought into 
court ? 


30. If defendant in equity have 
a release of part of complainant’s 
claim, by what methods may de- 
fendant avail himself of the re- 
lease in pleading ? 


COUNSELORS’ QUESTIONS. 


1. The carrier of the United 
States mail, in driving through a 
populous city with dangerous 
speed, contrary to the city ordi- 
nance, was arrested therefor. He 
claimed exemption from arrest on 
the ground that an act of Con- 
gress prohibited all wilful ob- 
structions to the mail. Was his 
claim a valid one? 

2. LT sold and conveyed to L, by 
a deed that was never recorded, a 
lot of land. Subsequently T sold 
and conveyed the same land to R, 
who paid him full consideration. 
R, who had no knowledge of the 
prior deed to 1, sold and conveyed 
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the land to W, who knew of that 
prior deed. Did W acquire a good 
title to the land? 

4. An assessment required to be 
made by three freeholders was 
certioraried for the reason that 
one of the commissioners making 
the assessment was not a free- 
holder. The only fact argued in 
support of the reason was that the 
deed to the commissioner for the 
land occupied by him was neither 
attested by a subscribing witness 
nor acknowledged. Was the ob- 
jection to the assessment valid ? 

4. B had in his possession A’s 
carriage and refused to surrender 
it. A thereupon brought an ac- 
tion in trover against B, and re- 
covered, but for a less sum than he 
valued the carriage. B paid the 
judgment, and then sold the car- 
riage to C for more than the 
amount of the judgment. Did C 
acquire a title to the carriage ? 

5. A left his boat with B for re- 
pairs. Ile refused to pay B his 
bill, claiming that it was exces- 
sive. B sold the boat, whereupon 
A sued him for its conversion. 
May B set up his claim for repairs 
in the action? 

6. A bought out B’s business. 

Qn the day of the sale C, ignorant 
of the sale, gave an order to B 
(which B accepted) for some 
goods. <A filled the order, and on 
demanding payment, C refused on 
the ground that he had a full set- 
off against B. A sued C for the 
value of the goods. Can he re- 
cover? 
7. In one written contract A 
agreed with B to build a_ brick 
house for $5,000, and a_ frame 
house for $3,000 on Jay street, in 
the town of X. A valid ordinance 
of the town prohibited the build- 
ing of frame houses on Jay street. 
Is A liable for refusing to build 
either or both of the houses? 


8. A made a mortgage (contain- 
ing no tax clause) for $1,000 to B 
on land in a city whose charter 
made taxes the first lien on the 
land assesed ; and having suffered 
taxes assessed against the mort- 
gaged premises to fall in arrears 
to the amount of $200, B agreed 
with him to release $100 of the 
principal of the mortgage if A 
would pay the taxes. A paid the 
taxes. B subsequently assigned 
the mortgage to C, who sought by 
foreclosure to recover the full 
$1,000 of principal. Can he sue- 
ceed ? 

9 A and B were partners. Their 
copartnership articles provided 
that on the death of either before 
the expiration of the partnership 
his share in the assets of the firm 
should continue as part of the cap- 
ital of the firm until the expiration 
of the copartnership. A died and 
his executors allowed his capital 
to remain in the firm until its ex- 
piration. They examined the 
books of the firm from time to 
time, but did not interfere with or 
participate in the business. C. a 
creditor of the firm, subsequent to 
the death of A. sued B and the ex- 
ecutors of A jointly as partners. 
Can he recover against the execu- 
tors personally ? 

10. An owner verbally author- 
ized an agent to sell his house at 
a specified price, but did not au- 
thorize him to make a_ written 
contract of sale. The agent, dur- 
ing the owner's absence, and on 
behalf of the owner, entered into 
a written contract with the buyer 
to convey. The owner refused to 
convey on the grounds (a) that 
authority to sell will not authorize 
the agent to sign a written con- 
tract to convey; (b) that the au- 
thority to an agent to contract in 
writing to convey must be in 
writing. Are the defences valid? 
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1!. A drew his check to B’s or- 
der upon a bank. B presented it 
for payment. Though it had suf- 
ficient funds to the credit of A to 
meet the check, the bank wilfully 
refused to pay. (a) Has A a right 


of action against the bank? = (b) 
Hlas B such right? 
12. A died iftestate. Part of 


his estate consisted of real estate, 
which he had mortgaged. His 
heir-at-law demands that the ad- 
ministrator of his estate pay the 
mortgage debt. Is the heir justi- 
hed in his demand ? 

13. A will contained a bequest 
io Il. The wife of H was one of 
the witnesses to the will. What 
effect, if any, had this upon the 
will or the bequest to H? 

I!. A contract for the sale of 
land was executed by the vendor 
alone. Will this prevent the 
maintenance of an action for spe- 
cific performance of the contract 
instituted by the vendee? 

15. \ and B, the owners of ad- 
joining lands, mutually covenant- 
ed that no building should be 
erected upon their lands within 
fifty feet of the street line. A, 
without objection by B, violated 
the covenant. Can A subsequent- 
ly enjoin B from erecting a build- 
ing in breach of the covenant ? 

16. A has a mortgage of White- 
acre and Blackacre. [E has a sec- 
ond mortgage upon Blackacre 
only. (a) May Bb, in foreclosure 


proceedings, require A to resort 
hrst to Whiteacre? (b) If A, in 


fact, proceeds first against Black- 
acre, may B, by any means, reach 
W hiteacre 7 

Iv. A was made sick by the 
shock of seeing BK maltreat A’s 
nephew. Has A a cause of action 


against I}? 


IS. \n insurance company con- 
tracted 


to indemnify a manufac- 
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turer against liability for claims 
for injuries to his employees. An 


employee of the manufacturer 
(employed by the day) was in- 
jured. The company recognized 
its liability, but threatened to 
have the employee discharged un- 
less he acepted in full satisfaction 
the sum it offered. The employee 
refused, and the company induced 
the manufacturer to discharge 
him by threatening to exercise its 
right to cancel its policy. Has the 
employee a right of action against 


the insurance company on_ this 
state of facts? 
19. (a) [Is an infant liable for 


its torts, and. if so, under what 
circumstances’ (b) Is an insane 
person liable for his torts, and, if 
so, in what cases? 

20. A steals a watch, and sells 
it to B, who has knowledge of the 
theft. Bin turn sells it to C. who 
also knows of the theft. Is C 
cuilty of the crime of receiving 
stolen goods ? 

21. A wife borrowed from A 
one thousand dollars to use (and 
which she did use) in improving 
her land. She secured the loan by 
a mortgage to A, but her husband 
did not join in executing the 
mortgage. What remedy, if any, 
has A against the land, and upon 
what principle does it depend ? 

22. Who conducts the liquida- 
tion and settlement of the affairs 
of a corporation upon its volun- 
tary dissolution ? 

23. In a suit for the price of 
goods, plaintiff put in evidence a 
written order for the goods sign- 
ed by defendant. Defendant of- 
fered to show, by parol, a term of 
the contract which was not em- 
braced in the order and was not 
inconsistent therewith. State the 
rules which should determine 
whether or not this parol evidence 
is admissible. 
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24. An action was brought by 
an infant, five years old, who sued 
bv his next friend, for personal in- 
juries caused by the negligence 
of defendant. Defendant offered 
himself as a witness upon the is- 
sue of negligence. Is he a com- 
petent witness? State the com- 
mon law and statutory rules ap- 
plicable. 

25. A special plea set up “that 
the cause of action stated in the 
declaration arose more than six 
vears before said action was be- 
gun, and that the plaintiff, by his 
deed of release, has released the 
defendant from said cause of ac- 
tion.” What are the defects in 
this plea appearing in the lan- 
guage that is quoted ? 

26. In what cases may the com- 
mon counts in assumpsit be used 
without a special count? 

27. What proceedings should 
be taken to obtain, before trial at 
law, an inspection of documents 
which are in the possession of an 
adverse party? 

28. What is the form of a repli- 
cation in Chancery? 

29. A bill charged that a deed 
was made without consideration, 
and with intent to defraud credi- 
tors. It praved that the deed be 
set aside. The answer denied the 
want of consideration, and stated 
a full consideration, but was silent 
as to the intent to defraud. A 
general replication was filed. 
Must complainant, at the trial. 
prove the intent to defraud ? 

30. If complainant, in the case 
stated in question 29, wished to 
compel defendant to answer the 
charge of intent to defraud, how 
should he proceed? 


OBITUARIES. 


MR, JAMES M. MORROW, 
Mr. James McClintock Morrow, 
of Newark, died Dee. 1 at his 


home in South Orange of acute 
nephritis. Mr. Morrow had been 
ailing and contemplated a_ trip 
abroad for his health when strick- 
en with the illness which proved 
fatal. 

Mr. Morrow was president of 
the South Orange Free Public Li- 
brary, one of the founders of 
Trinity Presbyterian Church and 
of the South Orange Field Club. 
lle had also served as a member 
of the Board of Chosen Freehold- 
ers and as a South Orange school 
trustee. 

During his residence of thirty 
vears in South Orange his inter- 
est invillage affairs never flagged. 
The success of the library was 
largely due to his efforts. 

Jesides a widow, two children 
survive him. 

Mr. Morrow was born in Deck- 
ertown, Sussex county, and was a 
brother of the late Samuel C. 
Morrow and [lias I. Morrow, 
who were Newark lawyers. and 
William H. Morrow, who, aiter 
practicing law in Newark, went to 
\Warren county and became a 
county judge. 

lle was about 60 vears of age at 
the time of his death. He read 
law with Hon. John Whitehead. 
and was admitted to the bar as at 
torney in June. 1872. and as coun- 
selor in June, 1875. 

At a subsequent meeting of the 
Essex County Bar, at which Mr. 
Wim. B. Guild presided, remarks 
were made by Mr. Guild. Mr. | 
DeCoster, Mr. Elwood C. Harris, 
Mr. Edward D. Duffield. Mr. [ed- 
ward M. Colie. Mr. Edward ©. 
Keaisbev and others. : 

Resolutions were presented to 
the Cireuit court at the opening 
of the term and ordered to be 
read to the bar assembled. The 
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Chief Justice said the court con- 
curred in everything contained in 
the resolutions with regard to Mir. 
Morrow as a man and as a law- 
ver, and ordered the resolutions 
to be entered upon the minutes. 

The resolutions were as_fol- 
lows: 

“The Bar of Essex County hav- 
ing been called together upon the 
death of James MeClintock Mor- 
row, desire to express their sor- 
row in the loss of their friend and 
associate and their appreciation 
of his work and his character. 

“Mr. Morrow’s life was devoted 
to the duties of his profession and 
to the good of the community in 
which he lived. Born in Wantage 
township, in Sussex county, he 
was one of six brothers. all of 
whom were engaged at one time 
or another in the study or the 
practice of the law in the county 
of Essex. James, after studying 
m Newark, was admitted as an at- 
torney in june, 1872, and worked 
faithfully among us in his profes- 
more than thirty-four 
vears. He practiced alone for a 
vear. and then for four or five 
years with his brother Samuel, 
under the name of S. & J. Morrow, 
and then again without a partner 
until his death on Saturday last. 
tle had a large business practice 
and a good deal of litigation, and 
his counsel was sought in the ad- 
ministration of trusts and the set- 
lle was the 
trusted attorney in New Jersey of 
leading lawvers of New York. Ile 
was counsel for receivers and ex- 
ecutors, and for many vears the 
legal adviser of the village of 
South Orange, and he was engag- 
ed in several important litigations. 
notably the case of the Metropoli- 
tan Telegraph & Telephone Com- 
pany against the Domestic Tele- 
graph & Telephone Company in 


sion for 


estates. 


flements ol! 








the Court of Chancery and in the 
Court of Errors, and the VanArs- 
dale-Jones will case in the Essex 
()rphans’ court. 

“Tle served in L894 as a meim- 
ber of the Commission appointed 
to revise the system of legal and 
equitable jurisprudence of, New 
Jersey. 

“Ile was serious and conscien- 
tious, and his work as a lawyer 
was done from a sense of duty 
and with a consciousness of his re- 
sponsibility to his — clients. 
Thoughtful and deliberate, he was 
a man of sound judgment and a 
safe adviser. Forceful and earn- 
est, he was strenuous in the sup- 
port of the just claims of his 
clients. Just and fair-minded he 
was courteous towards his oppo- 
nents. 

“Iie was a clear-headed, able 
lawyer with a sound knowledge of 
legal principles and of their appli- 
cation to business affairs. Re- 
served and self-poised and digni- 
fied in his manner, he was affable 
and warin-hearted. Wholly free 
from self-seeking. Hewasstraight- 
forward and upright, a man of ab- 
solute integrity of mind and char- 
acter. His energies were not lim- 
ited by the duties of his profes- 
sion, but he gave of his best to the 
publie affairs, political, social and 
religious of the township and vil- 
lage where he lived. 

“Flis life was an example and a 
stimulus to the bar, and his death 


is a serious loss.” 


MR, JOHN T. WOODHULL, 

Mr. John ‘TV. \Woodhull, of Cam- 
den county, died Dec. 5, 1906. The 
particulars of his life are given in 
the following minute prepared by 
a committee of the Camden bar, 
composed of Messrs. Herbert A. 
Drake, William J. Kraft, Philip S. 
Scovel, Henry S. Scovel and Thos. 
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I’. Curley. It was ordered spread 
upon the County court records: 

“John ‘Vennent Woodhull was 
the son of distinguished ancestry. 
llis great-grandfather, the Rev. 
Dr. John Woodhull, was pastor 
ior forty-five vears of the historic 
Tennent Church, near Freehold, 
where he settled the year after the 
battle of Monmouth. His grand- 
father was John T. Woodhull, M. 
1).. an eminent physician of Mon- 
mouth county. Tlis father was 
(seorge Spofford Woodhull, who 
was graduated from Princeton in 
1853; studied law at Princeton un- 
der Richard S. Field; was called 
to the bar in 1842; was appointed 
Associate Justice of the Supreme 
court in 1866, which position he 
held for two terms until 1880, and, 
before his death in 1881, he was 
tendered the position of Justice of 
the Supreme Court of the United 
States. 

“John Tennent Woodhull’s 
mother was Caroline Mandeville 
\'room, a member of the distin- 
vuished Dutch family of Vrooms, 
whose relative, Peter D. Vroom, 
was, in judicialandethical temper- 
ament, one of our most exemplary 
public men, and in the conscien- 
tious and able discharge of his 
duties as Chancellor, while Gov- 
ernor of this state, has left one of 
the brightest records of any son 
of New Jersey. 

“John Tennent Woodhull was 
born in July, in the vear 1850, at 
May’s Landing, just after Atlantic 
county had been set off from 
Gloucester, where his father was 
then practicing law. He came to 
Camden when his father moved 
there in 1862. [le was educated at 
high schools in Monmouth county 
and at Harvard Law _ School; 
studied law with the late Alden 
C. Scovel, of our bar, and was ad- 
mitted to practice in February in 


the year 1815. From that time 
until shortly before his death, 
when from ill health he was oblig- 
ed to seek other walks in life, he 
continued the practice of law in 
Camden county, at Camden, 
where he always held a prominent 
and honored place. Ile was al- 
ways a respected member of the 
bar of that county, and always 
gave to his clients loyal and con- 
scientious attention and devotion. 

As aman, John Tennent Wood- 
hull was a distinct characteristic 
personality. He had too much in- 
dividualism to be smoothed over 
and obliterated by the leveling 
and uniformity-producing  influ- 
ences of our day. Association with 
him demonstrated that as a gen- 
tleman he was suggestive, appre- 
ciative and responsive, and it was 
always a breezy and cheering ex- 
perience to come into friendly 
contact with him. His death is a 
distinctly felt bereavement to our 
bar, and it is a satisfaction to 
place permanently upon the rec- 
ords of our county this testimony 
of his worth and of our loss.” 

JUDGE RICHARD T. MILLER, 

Judge Richard T. Miller, of 
Camden, died on Dec. 14, 1906, 
after a short illness. The com- 
mittee of the Camden bar, consist- 
ing of the Messrs. Thomas FE. 
French, Howard M. Cooper, How- 
ard Carrow, William C. Jones, 
presented the following minute, 
which was directed to be spread 
upon the minutes of the court: 

“Richard T. Miller was born in 
Cape May City, N. J., Dec. 16, 
1845, and was the son of the late 
Waters B. Miller. He studied law 
with ex-Judge Thomas P. Carpen- 
ter, and was admitted to the bar 
at the November term in 1867, 
and as a counselor at the Novem- 
ber term in 1870. He was the 
City Solicitor of Cape May during 








32 THE NEW JERSEY 


1869 and 1870; District court 
Judge of the city of Camden from 
March 3, 1877, until July 11, 1888. 
He was appointed Prosecutor of 
the Pleas of Cape May county 
April 19, 1889; he resigned that 
office on March 30, 1892, when he 
was appointed President Judge of 
the Court of Common Pleas of 
Camden county, and entered upon 
his duties as such on April first of 
that year. He resigned as Com- 
mon Pleas Judge on March 11, 
1893, and was then appointed by 
(sovernor Werts a Circuit court 
judge; he served as such for a full 
term, and was succeeded by the 
late James H. Nixon in April, 
1900, after which he returned to 
the practice of law, in which he re- 
mained until the time of his death, 
which occurred on Dec. 14, 1906, 
after a brief illness; although dur- 
ing the last three years of his life 
he had not enjoyed the best of 
health, and was unable to actively 
engage in the pursuit of his pro- 
fession. 

“Judge Miller had honesty of 
purpose and regard for the feel- 
ings and conditions of other's. As 
a judge he had good judgment, 
was conscientious and fair in his 
decisions, and endeavered in his 
administration of justice to render 
to every man his just due without 
fear or favor. By the older mem- 
bers of this bar he was respected 
and honored, and by the younger 
men was looked up to, and, we 
might say, loved, as he was ever 
ready to give counsel, advice and 
assistance to all those who came 
before him. By his death this bar 
has lost an honored, capable and 
beloved member.” 


DEATH OF MRS. PARKER. 


Mrs. Elizabeth Wolcott Parker. 
wife of Hon. Cortlandt Parker. 
died on Jan. 2 of pneumonia after 
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four days illness. Iler death was 
quite sudden, although somewhat 
of an invalid from her advanced 
years. 

Mrs. Varker was in her 80th 
year. She was born in Savannah, 
Gaa., in 1827, and was a Miss 
Stites. She married Cortland Par- 
ker in 1847. She was active in so- 
cial and philanthropic work, and a 
highly intellectual and gifted lady, 
being conversant with several lan- 
guages and a student of literature. 


SUBPQ@INAING COURT RECORDS. 


ln a recent cause before Vice 
Chancellor Pitney, the clerk of 
Middlesex county asked the Vice 
Chancellor if he was obliged to 
produce in court the books of his 
office—record books—under a 
subpoena. The reply was: “No.” 
The Vice Chancellor added: “I 
want to take this occasion to dep- 
recate the bringing of records 
from another court into this court. 
No one has a right to take records 
out of a court house by subpoena, 
and | will justify any clerk who 
refuses to do it.” 


THE AMENDMENTS. 


Iix-Justice Gilbert Collins, of 
the Supreme court, as president of 
the New Jersey Bar Association, 
has named a committee to further 
the passage of the constitutional 
amendments for a rearrangement 
of the courts. The committee con- 
sists of William M. Johnson, of 
llackensack, chairman; James E. 
llowell, of Newark: 


) 
f 


Charles HH. 
Hartshorne, Jersey City: Willard 
I. Voorhees, New’ Brunswick; 
Ikeckard P. Budd, Mount Holly; 
Craig A. Marsh, Plainfield; Geo. 
A. Bourgeois, Atlantic Citv; Jas. 
Buchanan, Trenton; Lewis Starr, 
Camden; John Griffin, Jersey 
Citv. and R. V. Lindabury, New- 
ark. 
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